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Seeking the necessary balance 

 Essential elements of the employment 
relationship 

 The regulation of the working time schedule 
and the definition of a Maximum Amount of 
Working Hours Permitted 

 More flexibility of the working day: 
Productivity and Competitiveness 

 Control and observance of the working time 
rules and limits  
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Why all this controversy now? 

 Innovation? – art. nº 35.5 of the Workers’ Statute Act 

 The origin of the controversy: Royal Decree 16/2013 modified article 
12.4 of the Workers’ Statute Act and introduced the obligation of the 
working time daily registration of part time employees. 

 The first surprise: National High Court, rulings BANKIA (dated 
December 4, 2015), ABANCA (dated February 19, 2016) and BANCO 
SABADELL (dated May 6, 2016) – BIG IMPACT IN THE LABOUR 
RELATIONS AND HR. 

 The consequence: Instructions 3/2016: Intensification of control in 
relation to working time and overtime. 

 The end of the DISCUSSION: SUPREME COURT RULED and the 
WORK INSPECTION reacted as expected (they disagree but cease the 
campaign). 
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The first surprise: National Court Rulings 
ABANCA, Bankia and Banco Sabadell 
 
 In those rulings the National Court concluded basically that article 35.5 

WSA aims to give knowledge to the employee about the number of 
hours worked during one concrete working day to allow him to claim 
overtime – payment if applicable. 

 Such purpose will not be possible to fulfil if the daily registry is only 
used to record overtime and not the complete daily working schedule. 

 Without the daily registry, the worker has no means to claim his rights, 
because he has no means to evidence overtime. 
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The consequence: Instruction 3/2016 of the work 
inspection 
 
 The Work Inspection (Instruction nº 3/2016) began a campaign of 

intensification of control in relation to working time and overtime 
requiring: 
– General records of working time even if no overtime is performed by 

the employees. 
– Daily working time record detailing start time and end time of the 

working day of each employee, divided by work centre. 
– Obligation to deliver a copy of the summary of such records to the 

employee and the workers’ representatives. 
– The use of a manual or electronic recording system is up to the 

election of the company. 



6 / L_LIVE_EMEA2:14897418v1 
© Simmons & Simmons LLP 2013. Simmons & Simmons is an international legal practice carried on by Simmons & Simmons LLP and its affiliated partnerships and other entities. 

The end of the discussion: Rulings 338/2017 & 246/2017  
(April 20, ABANCA) / (March 23, Bankia) 

 The supreme court solved the controversy and declared that it 
is not compulsory to maintain a daily registry of working hours 
of the employees. 

The Labour Chamber of the Supreme Court has overturned the rulings of 
the National High Court (Audiencia Nacional) (Bankia and Abanca cases)  
followed by which obliged the bank to establish a system to register the 
daily working hours of its employees. 

The ruling refers to article 35.5 of the Workers’ Statute Act (WSA) which is 
the object of the interpretation: 

“In order to control the overtime, the working time of every employee shall 
be registered and will be summed up within the established period for the 
payment of salaries, delivering a copy of the summary to the employee 
together with the relevant pay-slip.” 
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Rulings 338/2017 & 246/2017  
(April 20, ABANCA) / (March 23, Bankia) 

 The Supreme Court analyses 35,5  WSA literally and considers that it exclusively refers 
to overtime worked, so that “the obligation to register only affects the overtime worked 
for which the number of worked hours shall be registered on a daily basis and a copy of 
such registry shall be delivered to the employee at the end of the month, depending on 
the payment schedule”. If the legislator had wanted a daily registry also in the working 
time schedule, he would have included it in the article 34 WSA, which contains the 
working time schedule. 

 In addition, the Court states that the working time registry is not a legal obligation and 
that the courts cannot substitute the functions of the legislator through an interpretation. 

 It also emphasizes that this interpretation is in line with the European Regulations about 
working time. EU states “the need to maintain a registry of the overtime, but not of the 
working time schedule if it does not surpass the maximum limit” 

 Therefore the ruling states that article 35.5 of the WSA does not oblige to maintain a 
registry of the real daily working time of all the employees in order to be able to prove the 
fulfilment of the agreed working time schedules (line of argument of the Ruling of the 
Bankia Case). 
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Rulings 338/2017 & 246/2017  
(April 20, ABANCA) / (March 23, Bankia) 
 In addition, it denies the possible inability to defend of the employee set out in the 

appealed ruling because the burden of proof of performed overtime is at his favour in 
accordance with article 217.6 of the Civil Procedure Act which states that when no 
registry is maintained, the presumption of the performance of overtime is given when the 
employee may prove that he has performed overtime 

 Finally, the Ruling also refers to possible effects of the current work inspections 
in course. 

 It establishes that “the failure to maintain or the maintenance of an incorrect registry of 
working time is not categorized as an evident infringement which leads to a restrictive 
and not extensive interpretation of the sanction rule as the one in article 7.5 of Royal 
Law Degree 5/2000 dated 4 August about Infringements and Sanctions in Labour 
Matters”. Such interpretation is based in the fact that the restrictive interpretation of the 
sanction rules is a principle of Law. 

 The ruling states that the failure to maintain a daily working time registry is not typified as 
infringement and that, in any case, the failure to inform the employees about the time 
performed in overtime or the failure to comply with merely formal obligations constitutes 
a minor infringement as per arts. 6.5 and 6.6 of the Law about Infringements and 
Sanctions in Labour Matters (LISOS). 
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The Reaction: The work inspection’s circular letter after 
the court’s judgement 

 Circular Letter  1/2017, 18 May 2017: the Work Inspection has 
confirmed that they are in the last tendency in the working time 
schedule topic. 

 In line with the main argument of the Ruling, it repeats that the 
legislator pointed out the cases in which it is necessary to maintain a 
record of the working time schedule: overtime, part-time contracts, 
employees related to merchant navy and railway. 

 Therefore, as a general rule, the lack of daily working time monitoring 
will no longer qualify as a serious infringement. 

 In addition, it sustains that Instruction 3/2016 remains unchanged save 
for the part where it indicated that companies should register daily 
working time.  
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What is Simmons & Simmons’ recommended approach? 
 
 
 
 
 

 At first, it’s appropriate to distinguish overtime from irregular 
distribution of the working time schedule, and the daily registry is 
only required in overtime. Not all the time worked out of the 
normal work schedule is overtime. 

 Article 34.2 WSA brings to the employer the capacity of modifying 
the working time schedule by 10% each year and distributing it 
along the year. Besides, the collective agreement may include other 
rules about the percentage, in spite of respecting all the legal rests 
that the workers deserve. 

 So, these hours are predefined, while the overtime is normally 
improvised because of the daily burden of work. – Overtime is  
voluntary by definition. 
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What is Simmons & Simmons’ recommended approach? 

 Secondly, in spite of the currently non-compulsory registry of the working 
time schedule, Companies need to continue recording the overtime of 
the workers. The Work Inspection will be very active in controlling. 

 Besides, we must carry out the obligations of contributions, crediting 
rules and annual limit of overtime (80 hours per year). 

 As we have seen, article 35.5 WSA (overtime) requires a copy of such 
registry to be delivered to the employee at the end of the month. 

 Also, we have to give the quarterly information to the employees’ 
representatives, by virtue of Royal Decree 1561/1995. 

 IMPORTANT: If we have part-time workers we have to make a record 
of their working time schedule. If we have mobile workers, 
employees related to merchant navy and railway, it is also needed. 
Work inspection is very active in controlling since 2015. 
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Sanctions of the work inspection 

CASE BREACH OF RESULT 

No records  Art. 35,5 and 12,4 c) WSA Summons and start new 
inspectorate activity; 
 
Infringement art. 7.5 LISOS 

Records and overtime 
verified 

Art. 35.2 WSA (limit 
80h/year) 

Infringement art. 7.5 LISOS 

Records and not brought to 
the workers’ 
representatives 

Additional provision 3a RD 
1561/1995 

Infringement art. 7.7 LISOS 

Overtime not declared (with 
records or without) 
 
*It implies a liquidation 
record because of the lack 
of contribution 

Arts.34.1, 29.1 WSA 
 
Art. 147 LGSS 

Infringement art. 7.5 LISOS 
                     art. 7.1 LISOS 
                     art. 8.1 LISOS 
                     art. 7.3 LISOS 
 
Social Security faults 
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Employment law resources online 

 International Employment Issues  
– microsite covering 22 key employment law topics 

across 11 jurisdictions 
– updated frequently 
– discrimination, bonuses, transfers of business etc 

 Employment Trends Europe 
– newsletter summarising recent employment law 

developments across key European jurisdictions 
– Published quarterly 
– Subscribe today 

 Visit elexica.com/Legal-Topics/Employment-and-
Benefits for our full range of online legal resources 

 
Visit 
elexica.com 
 

http://www.elexica.com/en/Resources/Microsite/International-Employment-Issues
http://www.elexica.com/en/Resources/Newsletter-Listing/Employment-Trends-Europe
http://www.elexica.com/en/Legal-Topics/Employment-and-Benefits
http://www.elexica.com/en/Legal-Topics/Employment-and-Benefits
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Questions? 
 
Please contact us if you require any further information. 
 
 
 
 
 
 

 
Eduardo Peñacoba 
National Practice Group Head Employment, Spain 
Simmons & Simmons LLP 
T +34 91 426 26 46 
E eduardo.penacoba@simmons-simmons.com 
 
 

 
Carmen Torres 
Senior Associate, Spain 
Simmons & Simmons LLP 
T +34 91 426 25 89 
E carmen.torres@simmons-simmons.com 
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